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Summary. The definition of a legal family is changing andoking in our
contemporary legal system. Many important changescarrently taking place
in the development of contemporary legal systemhbisnsphere. Most of these
involve the institution of matrimony, which no lengconstitutes the sole,
exclusive title on which recognition of the legahily is based. At the same time,
the concept of marriage itself is changing and ewg from the past, to the
point of including the union between two personghaf same sex. Complex
aspects are involved in each case, which are nete ffrom internal
inconsistencies.
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The concept of “legal family’

Defining what “legal family” exactly means is a the that could be
explored in general — valuing what is the modeh é&mily in a legal sense
that circulates between the contemporary legaksystor within a so called
family of legal systems or between a group of them?

Is the notion of family in a single legal systerways the same or it is
different? Does it change from time to time ortidifferent in the different
branches of the legal system such as Immigratiow, LBamily Law,
Criminal Law and so on.

The purpose of this paper is to discuss the firthese.

The concept of what a legal system considers ayambe or not— has
always been one of the factors distinguishing amaracterising different
legal systems. The way in which the family is cdeséd to be the essential
nucleus that affords protection to the individuslasocial being is in effect
closely and historically bound to the different iindual characters of
single people. It is because of the awarenessohtstorical bond between
the identity of people and the family nucleus ttiet European Union has
not included amongst its institutional aims for ede the objective of
harmonising Family Law.

Despite these premises, we are today witnessintgapsrmore than in
the past the evolution of legal systems involvihg fnstitution of the
family and considering this unit as an elementgdlentity.

In this context it is interesting to compare theelepment of the main
contemporary legal orders in the systems belontgirige European Union.
At the same time to discover whether there ardfececommon trends in
the common law systems, and if so, to define whese trends are and the
principles on which they are based.

Let us begin by observing that the traditional emaoof “legal family”
handed down to us by the historical developmenthef different legal
orders is the family based on the institution ofrniage. Marriage forming
the basis of the family has been historically iifeadt as the union of a man
and a woman whether it is common-law marriage, orcaled
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“continental” marriage or even lIslamic marriage hwits own peculiar
features including openness to polygamy.

Two important changes are currently taking plactaéndevelopment of
contemporary legal systems in this sphere. Theifithat the institution of
marriage no longer constitutes the sole or exctuditle on which
recognition of the legal entity of “family” withithe legal system is based.
The second aspect is that the concept of marri@géf is changing and
evolving to the point of including the union betwesvo persons of the
same sex. Complex aspects are involved in each wdideh are not free
from internal inconsistencies. | will now try to apse each separately,
focusing on what appears to me to be their mostoitapt technical
significance, and obviously aiming to stay withihetscope of this
contribution.

The “traditional” family based on marriage and registered
partnerships

Although marriage was historically the only type oflationship
between adults which was accepted socially andgrésed legally, for
some time now it is no longer the only family modEehis realisation has
led interpreters — and for good reasoio speak of families in the plural,
rather than the family in the singular.

With the arrival of new models, differences betwésgal systems are
delimited. These differences concern not only oratwgrounds is legal
protection afforded but also the time scales ofwatat historical and
cultural moment does the national legislator detidmtervene to regulate
by law phenomena that are already widespread ietyac

To begin our observation in the ambit of the Eussp&nion, we can
note that the EU contains legal systems that altefishly anchored to
traditional relations in which not only is the cept of the legal family still
solely and exclusively based on marriage, but &ed marriage is an
institution contracted solely between a man andman. One of the most
significant examples of this is perhaps precisélgt tof the Italian legal
system, which puts the institution of marriage k&t tentre of the entire
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family law. Marriage in Italy is governed by a boafyrights and duties that
may not be ceded by the spouses and is the ceowmadawhich not only

the relationship between the spouses revolve bst #he rules of
attribution of status in relation to the issue I@tan). Still in Italy today it

does not fit within the legal reality to pose thsue of the family in terms
of the recognition of the family (in a legal senseitside marriage. The
political will to place a new family model by théds of the traditional

family seems to be lacking, despite the numerogislktive proposals that
have lain not approved in Parliament for many lagises and which have
even aimed in some cases at incorporating foreigefs.

Since the late 1980s the relevance of cohabitatioiside marriage
continues to be relegated to single aspects of rgtection. For example,
a cohabiting partner can succeed as the tenantléasg following the
partner’s death; or can be protected by orderswérance from the family;
he or she may be appointed guardian in case gfaheer’s incapacity; or
may abstain from giving testimony against the parin court. These are
single circumstances where protection is granteé @iecemeal basis for
reasons that do not coincide with the existenceobfabitation. They rest
instead on the protection of the right to the fgmfilome and on the
protection of the person, rather than on safeguardfie accused.

Single profiles are emerging in which cohabitatismelevant and they
contradict traditional claims that it is not. Thi& happening slowly and
almost without a precise awareness on the parhefational legislator.
One example of this is in the adoption of minorerddadoption is admitted
only for spouses, but the period of cohabitatioiorpto marriage may be
included as part of the three years required befoaking an application
for adoption. Another example is in artificial imsmation, where Law no.
40 of 2004 permits access even to cohabiting ceugdet it does not
concern itself with specifying the criterion for tdemining which
cohabiting couples are included in the generic fdanand which are not.

By contrast, an essentially different outlook hagt adopted in other
legal systems within the European Union. This hiesady led to legislative
reforms, in some cases more than a decade agdviimyohe legal concept
of the family basically through legislation govergiregistered partnerships
of couples.

There are differences between them, but in thisitamd can number
not only Scandinavian legal systems, but more gdlgethe numerous
European Union countries where a family can be é&trmot only through
matrimony, but also alternatively by registratiohcmhabitation. Among
many others, Norway moved in this direction from919 followed by
Sweden in 1995, Holland and Belgium in 1998. Thizrerrecent title for
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founding a family takes on different configuraticarsd prerequisites in the
individual legal systems. The common nucleus thHeglare seems to be
that of providing cohabiting partners with proteati This may be in
relation to third parties, such as the state andar or public institutions,
and in their reciprocal relations This protectioayrextend especially in
the most delicate phase where the relationshipdsrwhe partners comes
to an end which may be voluntary when the retetigp breaks down, or
it may be imposed by necessity when one of thenpestdies leading to
succession rights for the surviving partner.

A peculiar choice is that of Portugal and Brazilen the legislators
governed and regulated cohabitation automaticalithout any form of
voluntary registration by the cohabitees.

In a general point of view, according to the relaship between the
voluntary registration of the cohabitation, thatois the basis of the new
models of families in a legal sense and the maslittonal one, that is the
family based on marriage, it is interesting to ufide that in some cases
the national legal systems also regulate the waythiich it is possible to
convert a marriage into a registered partnershipvice versa.

The Dutch legal system, for instance, passed ngiglétion in 2000
with a very simple procedure for converting a nage into a registered
partnership and vice versa. A simple deed of caieardrawn up by the
civil status registrar suffices and a marriage oegistered partnership ends
when the deed of conversion has been entered irldnant register.

An overall view of this legislation governing colitation reveals that in
some cases the laws are enacted both for oppesitpastners and same-
sex partners, while in other cases the laws onlyego cohabitation
between same-sex couples which is the case of titishBlaw governing
same-sex partnerships.

| believe that in the present situation the creatbtrue parity of legal
protection for both same-sex and opposite-sex dtaiaim requires a
different approach to be taken by national legiskzd.

In fact, where same-sex partners are denied atcesmrriage — and
this is still true for the majority of legal systertoday — lawmakers cannot
simply reason in terms of a free choice to cohadut,for heterosexual
partners. What | mean to say is that the policyeulgthg the rules
governing the family.

In elevating cohabiting couples to a “family” inetthegal sense the law
must consider that cohabitation of opposite-saxnpes is the result of a
free choice, apart from a minority of cases wheame or both partners is
unable to contract marriage, for example because mertner is still
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married to someone else. They can choose not feciuheir relationship
to the ties deriving from the legal status of nage.

The same is not true for same-sex partners, witoeimajority of cases
today still cannot marry each other and cohabitatbtecomes the only
possible form whereby they can live in communiomfféction and mutual
protection.

In this sense, | wish to underline that joint redian of the two cases,
which still differ greatly in terms of protectiofffarded, often appears to be
more of a political solution than a legal soluttorthe problems.

The institution of marriage: current developments

Even the title traditionally conceived as the foatioh of the institution
of the family in the legal sense is slowly evolvig far as the so-called
Western world is concerned, the most significanetlpment can be seen
precisely in the access to marriage of same-sdrgrar In Islamic Law the
most significant change may be seen in the weageiirpractices linked
to polygamy.

Within these specific areas of change, importaffeidinces may be
seen. In the Netherlands, for example, the law08i02 which was the first
legislation in Europe enabling same-sex couplegdotract matrimony
adopted a different approach from the Belgian 1aw2003. That law
expressly excluded that marriage between persorikeofame sex could
have consequences in the area of issue and adop#ioereas the Dutch
law made the adoption of children possible for saecouples.

Many other legal systems recognize today the saxensrriage. They
include Spain, South-Africa, Sweden, Norway, Isla@dnada, Argentina
and more recently Portugal.

Meanwhile some legal systems require that at leastof the parties be
a citizen or be habitual resident of the countrgdét married. In some other
jurisdictions, such as in Canada for example, rageriis also open for non-
residents. The introduction of same-sex marriagbese legal systems has
the result that citizens go to Canada for the dedt&ourist marriage” and
then go home asking for legal recognition of thevegal relationship in
marriage.
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If some legal systems recognize same sex marriageow the
possibility of adoption such as in Portugal, fastance, then common trend
shows that legal rules and general legal principbes operate in favour of
adoption also for same-sex couples and that thiduton involves the
legal system in which initially adoption is a prgative only for the
spouses of different sex. An example of this, amsortige others, is the
Belgian legal system where the Belgian legislatemptted adoption for
same-sex couples by the law of 18 May 2006 whick ww@ly three year
after the introduction of same-sex marriage in Beig

The common law world shows its particular charasties and
peculiarities also with regard to this change. ®uaipart from substantive
differences between the legal systems, the operaifoprecedent as a
source of legal rules in the common law has a diegact on the method
by which the institution of marriage has undergonportant development.
The courts have often been inclined towards admittharriage between
same-sex partners, thus redefining the very corafaparriage before such
a change is expressly sanctioned by legislationimmahy case without the
need for such legislation. This change, too, isfres from conflict.

A paradigmatic example of this is provided by theitedd States. The
well-known decision of the Supreme Court of Massasbts in the case of
Goodridge v. Department of Public Health of 2008 had consequences at
the highest political level, going so far as todiéa attempts and proposals
before Congress to change the federal US Constitutiith the aim of
stopping this change. Effectively, the Court intigth that same-sex
couples must be permitted a civil marriage itsabf just some rough
equivalent, such as a civil union.

In California, where the debate on this issue il sbw particularly
heated, it was initially raised in a new phase08£between the Mayor of
San Francisco. The Mayor issued a directive intrgache County Clerk
to issue marriage licenses on a non-discriminatmgis. But the State
Governor, approved a statement that same-sex mesriare illegal under
Californian law and therefore invalid.

After the decision of the Californian Supreme Caurtl5 May 2008 in
In re Marriage Cases, same-sex marriage was alailatgler California
Law until November 2008, when Proposition 8 wasrappd by State
elections. Officially titled: “Proposition 8: Elimates right of same-sex
couples to marry,” it was a State wide ballot whfatally added a new
provision to the Californian Constitution, whiclkattd that «only marriage
between a man and a woman is valid or recognize@alifornia». In its
May 2009 ruling, Strauss v. Horton, the Californmpreme Court upheld
the validity of all those same-sex marriages (betw#&5.000 and 20.000)
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took place in California from June 15, 2008 to Nwober, 4 2008,
essentially according to the grandfather clausecppie. On August 2010 a
federal judge in the case Perry v. Schwarzennedged that Proposition 8
was unconstitutional under the Due Process and|HRyotection Clauses
of the United States Constitution and barred itoreement. More
recently, Proposition 8 was declared unconstitation February 2012 by
Ninth Circuit Court of Appeal and the propositiorpsoponents filed a
petition for certiorari with the U.S. Supreme Couequesting that the
Supreme Court review the case. So the dispute lifo@8a has not yet
been definitively decided.

At the same time the introduction of same-sex rageiin the single
others US State’s legislation is not free from castt and moves between
the introduction of so called “mini-Doma” and cdngional amendments
against the introduction.

The scholar, watching the way common law jurisdiit around the
world develop the law by “osmosis”, will notice thahe British
consultation on same-sex partnerships preparatotiyet recent legislation
was launched by the British Government in the sunwh@003, just as the
Ontario Court of Appeal on the other side of thi@aAtic was amending the
definition of marriage in force in Canada at thatet and going back to the
formulation by Lord Penzance in Hyde v. Hyde andoddfmandsee in
1886, to include partners of the same sex (Giardd04).

There are signs of some development for marriagglamic Law.

The principle of jabr, or imposed marriage by whicfather can decide
his daughter's marriage at his discretion, has babalished in the
Moroccan and Tunisian codes. But it remains inAlgerian code in the
single event that bad behaviour by the girl cafobeseen.

Polygamy, expressly permitted by the Kargnis allowed in all the
codes with the exception of Turkey, which has ailsedegal tradition that
prohibits polygamy, and Tunisia. The Moroccan cattempts to make it
impossible by making it subject to the consenthef first wife consent as
well as the requirement of equality in the affectiowards the wives by the
husband.

But the current situation of polygamy in Islamicw.d& more complex
that it seems from these prohibitions.

15 According which: “And if you fear that you cannattaquitably towards
orphans, then marry such women as seem good tawouthree or four, but
if you fear that you shall not be able to dealljuéwith them) then only one”
(v, 3)
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For instance, Art. 145 in the recent Turkish cddte of 2002

expressly states that a man cannot marry more tdrenwoman, but at
the same time the phenomenon of the so calledbtfellife” has not been
eliminated in the society. Consequently it needsrdéoeive modern
definitions from scholars, which agree more with tontemporary social
dynamics. The traditional definition of “fellow-v@f can be explained as
«each one of the concubines that a man has otharHis first wife» or
«the name of the wife of a man among his othergswiv According to the
legal prohibition of polygamy already mentionedjraditional and old
definition of “fellow-wife” is certainly not accepble and can be more
justified by underlining e that fellow-wife is a wan living with a married
man other than his legally married wife. Althoudie phenomenon in the
society is not so common, with the acceptance efidagal wife it could be
reasonably argued that the familiar situation e@atith the presence of a
fellow-wife appears as a polygamous nucleus “deofac

In conclusion, it is clear, as often it happenat the social context can
supersede the legal provisions, particularly in ahbit where tradition is
more firmly rooted in the society and where it isctly connected with
traditional and religious behaviour.

This perspective also has implications for the entrrdevelopments in
the institution of marriage, both formally as irsabstantial evaluation of
all the real dynamics and also socially — whichalde to modify the
definition of marriage itself, considering this fitigtion as the most
traditional basis of the definition of family inlegal sense.

Issue as a means of developing the notion of family the legal sense

When talking about the new family models, it is enam to highlight
only the dynamics pertaining to the so-called “camraw family” or
registered partnerships, rather than to matrimdiys draws attention to
the different forms of legal protection that ararged and may be granted
to couples living together or to spouses. Thissféd consider an element
which, in my opinion, enters fully within the dynamm of family model
formation: that of issue, not only children frombmlogical relationship,
but also adopted children.
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The reason behind this widespread approach that $ygtems have for
some time recognised by law that it is the uniotvad adult persons that
defines a new family entity.

It is then not necessary to have procreation, hackfore issue, to have
a family. While this is true and may be acceptedifferent and equally
significant phenomenon must not be overlooked: ithist also possible to
have a family by issue alone.

This certainly happens where legal systems peringles persons to
adopt children. In such cases the filial relatic@cdimes the title for the
formation of a new family in the legal sense. Tlienomenon should also
be investigated at legislative level when child@® not adopted, but
natural, for instance where a single woman hasild eiich she cares for
and brings up alone. Is this a family in the legahse? It goes against
common attitudes to say that it is not a familypessally considering the
different widespread legal phenomena, stemming fdivorce, that have
led to a large increase in situations where a sipgrent takes care of the
children while the other parent does not even shomnomic interest. We
traditionally say that this is also a family urbyjt now we can add that its
happens not only because for a limited period roktit has enjoyed that
title (the marriage), but according to the presesfan autonomous title for
defining the family in a legal sense, that is istseif.

Conclusions

The definition of family in a legal sense is champgiand rapidly
evolving in many contemporary legal systems. Samesithis evolution is
not definitively finished and it is often incongst.

For having a correct perspective that consent tad réhe real
implications of this important evolution all ovévet world, particularly in a
comparative legal perspective, the scholar cannassthe method for
testing the evolution (of the notion of legal fayhilaccording to its
implication in terms of respect of human rights €idering the historical
evolution of legal institutions, there is a stroagd indivisible bond
between the concept of family and the protectiohwhan rights.
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Indeed, it is by establishing full respect for huméghts both outside
and within the family unit that the challenges pbsew and in the future
by developments in the concept of legal family barfaced.
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